
Oi'l'icc ( i f  Lhc Secretary 
I;edrral Coiiimunicalions Commission 
445 12"'Srrcct SW. SuiteTW-XB1 I S  
Washington. I)C' 20554 

Rr: N(YI'ICE OF MIII,TIPI.E ORA12 ANI) WRITTEN EX PARTE COMMUNICATIONS 
 two originals filed in the proceeding captioncd: Trieiiiiial Review of the Section 251 
Uiibwdi i ig  Obligatiori,r of Iiicnitibeiit Local Exclrange Carrier.s, CC Docker No. 01-338; CC 
Dockei Nu. 96-98; and CC Docket No. 98-147 

l k a r  Sccrclary : 

This notice of ex parte contacts i s  incanl LO covcr a series of additional contacts between NAKUC'  
Member C'ommissioners and FC'C ('ommissioners that occurrcd bclween January 28, 2003 and Februaly 
6.2003. NOTE THIS ENTIRE PACKAGE OF DOClJMb~NI'S W A S  E-MAILED TO ALL THE FCC 
(:OMMISSIONER'S OFFICES A'T 4:50 I'M t, UEFOKE SUNSHINE. This isjust the notice of the 
filing. NAKUC rcspectlully rcqtiesls a n y  waivers needed to file this out ~ of-time. 

A. TIIESDAY.  .1,\\Il:\RY 28, 2003: 

C~Jriiiiij.s.si~Jiier Brett Perlnrair \ui th rhc Texu,v Public Ufiliry Cuninrksiun filed the attached letter with the 
F U ~ .  

R. P R I ~ ~ Y ,  . J . \ N o ~ H Y  31, 2003: 

All Ihl-re meinhers of thc Yew Jer.wy Board ufPublic Uti1irie.s lilzd the attached letter w t h  the F C r .  

c. M O Y D A \ ,  FEBRI IARY~.  2003: 

Tlionras Long, Adviror tu Califiwiiia Cumini.ssiniier Loretta Lyncli. left voice mail fo r  Jordan 
Gold,vreirr, Adviccw to Conirnissioiter M. Copps, noling Ihc critical importance to California of continuing 
"I _ i  nc- Shar I ng :' 

1). TIJ~sI>,~\ ,  FEBRIIAKY 4, 2003: 

Culijiwiria Cr~nii~ritsioiirr Loretta Lyiicli left a message for Coniini.rsioiier Cupps on the same issue - the 
~l-itical iinpcrr~aiice I O  C'allfomra ofconiinuitig I.ine-Sharing. 

E. b'EI)NESD,AY, FEBRlIAHY 5, 2003 

Retu.ecn M'edllcsday night, t~cbi-irary 5. 2003. and Thursday morning NARUC's Generul Counsel Brad 
Rai~i.vyv spoke one o r  niorc times wi th  Li\u Zainu. Officc of Commissioner Adclstetn, Mattltew Brill, 
of l ice  o f  C'ominissioner Abcrnafhy. Cliri,stuplier Liberrell;. Office ofthe Chairman, Dall Gonzales, 



Office of Commissioner Martin and Jordan Goldsirin, Office o f  Commissioner Copps. In all of  those 
calls, Mr.  Ranisay discussed NARUC's probable filing o fa  refinement of is positions in this docket 
sometime before "sunshinc" on the 6th. In one or more of those calls Mr. Ramsay also reiterated aspects 
or NAKlJC's  base positions and described the continued state commissioner support for NARUC's base 
positions. 

F. THURSDAY, F E B R U A R Y ~ ~ ,  2003: 

( I )  Becky Klein, Chair of fhe Texas Public Ufi l ig Comnrissiorr e-mailed the attached letter dated 
Thursday, February 6, 2003 to all FCC Comnrissioner Offices. 

As a result of the calls to FCC Commissioner assistants listed earlier, NARCJC's General (2) 
Co~rtr.sel Brad Ranisay fonvarded a n  April 2002 New York Public Service Commission filing (which is 
all-cady filed i n  the rccord of this procceding) to Lisa Zaina, Chris Libertelli, Dan CunzaIe.q, Jordan 
God,win, and Manhew Brill about a possible liling by NARUC. A copy of a written January 28, 2003 
ex partc from Texas Conrniissioner Brelf Perlnian (also altached) was forwarded as well. The forwarded 
ex park discussed possible switching "economic/operationaI" impairment in urban areas. The text of the 
e-mail follows: 

"Morning (still..,) I've called each of you to alert you to NARUC's prospcctive filing today. As a result 
of my conversations with Chris discussing various aspects of that filing, I forwarded to him a copy of a 
written January 28, 2003 ex parte from Texas Commissioner Brett Perlman with one section highlighted 
discussing possible switching "economicioperational" impairment in urban areas - which - if NARUC 
docs indeed file i t  later today, supports one key aspect of the NARUC proposal, aka nothing should drop 
off until a State decision (or perhaps in the case of the possible listed presumption against inclusion in 
[hat tiling - until  the Statc has a reasonable opportunity to rebut). That document is still "fluid." Some of 
my covcrsations with the rest of  you also suggested you would probably also find the Perlman "excerpt" 
of interest. On the same issue. I also ran across some relevcnt passages in New York's comments already 
filed in this proceeding. I'm expecting a few states to try to file in support ofNARUC's letter later today 
(A few should come in even i f  for some reason NAKIJC does not file). If I get them, I wi l l  circulate them 
to you. (If they were filed before 5 : O O  eastern) - otherwise you'll have to check the record to see if you got 
any "prohihited" late ex partes ... The relcvant excerpts from both filings pasted i n  below (the New York 
comiiienls are attachcd. Hope ya'll are gelting more sleep than me 
(I) Texas Cmr. Perlman Ex Parte to Cmr. Martin- "In fact, the Texas Commission has recently 
performed cxactly thc type of analysis that you discussed in your speech. Last year, the Texas 
Commission rcviewed the necessity for local switching by examining the robustness of the local 
switching markei and whelher CLECs would bc impaired should switching be removed as an unbundled 
network element. *****In applying the FC:C's cxisting test, the Texas Commission found, based on the 
specific circumstances in our market, that SBC was not offering nondiscriminatory access to the enhanced 
extended loop (EEL) in urban areas (Zone I) .  such that CLECs would be able to utilize their own 
switching. The 'Texas Commisbion, based on a review of an extensive factual record, also found 
impairment in suburban and rural markets. The Texas Commission left the door open for removal of 
switching as an unbundled element when SBC can demonstrate that it provides nondiscriminatory access 
to the EEL to its CLEC customers. In addition to the MCI arbitration, the Texas Commission's recent 
report o n  competition may provide insight as to the impact o f t h e  Commission's proceedings.2 This 
Keport, which contains exchange level data from local exchange providers, IS  the most in-depth and 
reccnl analysis or local lelecornmunications competition available. The Report shows that CLEC market 
penclralion (both in terms orrevenues and access lines) has remained essentially flat since January 2001, 
due in  largc part to industry conditions (during the last two years 47 Texas CLECs declared bankruptcy 
and 42 relinquished certifications to serve) At the same time, the method of entry for CLECs continues to 
change. w i t h  some form o f  facilities-based service (IJNE-L or carrier-owner facilities) comprising 45 % 

have a great day BRAD 



ofCLEC rcvcnucs, rollowed by U N K P  (44%) and resalc (12%). *******  On the other hand, the data 
shows that UNE-P is the primary means of serving residential customers in urban and suburban areas. 
IJNE-P accounts for 76% of CLEC urban residential lines and 67 % of CLEC suburban residential lines 
in Texas." 
(2) NEW YORK PSC'S APRIL 2002 COMMENTS: Page 3-4 specifically addresses demonstable 
"impairment" ol'CLEC self-provisioned switching for the mass market in N Y ,  pretty close to, if not the 
most, competitive market in the US - and for the the N Y C  area most densely populated urban market. 
***Fooi~ole 17 says "Moreover, the fact that the hot-cut process impairs the CLECs' ability to provide 
their own switching is reinforced by the failure of  the CLECs to install their own switches during the 
period they were arguing that the unbundled switchingrate was too high." 
***Footnote I R says: "There are currently 1.8 million lines being served via UNE-P. The 56,000 hot-cut 
orders i n  2001 consisted of 
approximately 157,000 lines. At that  rate, i t  would take Vcrizon over I I years to switch all the existing 
U N E- P  customers lo UNE-T2. In addition, Veri7,on would need to perform hot-cuts for new CLEC 
customers scrved via 
UNE-L."  
***The Tcxt says the PSC found: "Verizon provisioned an average of approximately 205,000 orders per 
month via UNE-P i n  years 2000 and 2001. 13  Those orders should increase in  2002 as the CLECs(tm) 
UNE-P olfering i s  expanded under the Plan. Verizon performed approximately 56,000 hot-cut orders in 
2001 or an average or  approximately 4,700 hot-cut orders per month. Verizon would need to dramatically 
increase the number of hot-cut orders pcr month if UNE-P was terminated and CLEC customers were 
switched. [n fact, if all of the 205,000 IJNE-P orders were to become UNE-Loop (UNE-L) orders, 
Verizon's hot-cut performance would have to improve approximately 4400 percent. Such an improvement 
would be unlikely absent major changes to streamline the hot-cut process." 

(3) NARUC Presideirf and Michigan Conrmissioner David Svarrda. NARUC Isf Vice President 
Georgia Conrnrissiorrer Stan Wise, NARUC 2nd Vice Presideat Washingron Chair Marilyn Showalter, 
NA RUC Teleconrmunicatiorrs Chair Micltigarr Coinmi.wioner Robert Nelson, NARUC 
Telecoirinrunications Co - Vice Chair New York Conrsri.rsioiier Thoinas Dunleavy, NARUC 
Telecnmnrunicatiorts Co - Vice Chuir Florida Chair Lila Jaber, Alaska Chair Nan Thompson, Georgia 
Comniissioiter Stan Wise, New Jervey Commissioner Connie Hughes, Kentucky Chair Martin J. 
Huelsmann, Iowa Chair Diane Muriirs, Iowa Coinnrivsirrer Elliott Smith, Texas Conrmissioner Bret 
Perlmann, Ma,cvachuserfs Comniissioner Paul Vasington, Nebraska Coinmissioner Anne Boyle, 
Oregon Commitsioncr Joan Snrith, and Maine Coinmissioner Thomas Welch, several other State 
Commissioners, and numerous State staff, including NARUC General Counsel Brad Ramsay were on a 
call with  FCC Chairinan Michael Powell to discuss NARUC's proposal (attached). 

(4) NARUC President and Michigan Conrnrissioirer David Svanda. NARUC 1st Vice Pre.viden1 
Georgia Ciinrrnissioner SIan Wi.re, NARUC 2nd Vice President Washingfon Chair Marilyn Showalter, 
NARUC Telecommunications Chair Michigan Conmri.rsioner Robert Nelson, NARUC 
Teleconrnrunications Ca - Vice Chuir New York Coinmissioner Thonras Dunleavy, NARUC 
Tclecommunicatiorrs Co - Vice Chair Florida Chair Lila Jaber sent the attached letter and outline to 
more detail NARUC's position on how the FCC should proceed in this docket. 

(5) Penitsyivairia Coiumi.wioncr Gletin Tiiornas sent the following e-mail to FCC Comniissioner Kevin 
Marlin: "-----Original Messagc----- From: Thomas, Glen Sent: Thursday, February 06, 2003 3:30 PM 
To: 'kmartin@fcc.gov' Subject: Triennial Review -Kevin - I know you are probably pretty swamped 
down there right now as you try to put the finishing touches on the triennial review. It sounds like you 
and your fellow commissioners are making quite a bit of progress and I certainly can't Walt to see the final 
product. I just wanted to reach out and let you know that I appreciate your advocacy for the states in this 
process. From what I hear, you are really sticking up for the states and it is greatly appreciated. I t  is the 



right thing to do. 
different z o n a  or density cells (as we call them here). Telecommunicatlons policy is clearly becoming 
more regionalized between areas of greater population a n d  areas of sparser population. If the FCC could 
acknowledge this reality and then formulate rules that recognize this distinction, it will pave the way for 
states to do the same in this and in other areas. I’m surc that there wlll be many important devils in the 
details, but the overall concept is a good one and one that 1 would look forward to standing behind. 

Thanks for all the hard work you havc put into this and I look forward to seeing you soon.” Glen 
Thomas, Chairman - Pennsylvania PUC 

(6) A representative from the New Jersey Board ofPublic Uciliries sent the following to all the FCC 
Conrnii,wioner 0ffice.s: “The New Jersey Board of Public Utilities The New Jersey Board o f  Public 
Utilities has recognized, through various decisions related to Local Competition matters, that access to 
unbundled switching and the other network elemcnts that constitute the UNE-Platform, are necessary for 
mass market provision of local service, particularly residential and small business customers. In a Status 
of I ~ c a l  Competition proceeding, [he Board held hearings relating to, among other things, whether 
CLECs should have acccss to unbundled switching. At the conclusion of these hearings and subsequent 
collaborative workshops, the Board required that the W E  platform be available to CLECs serving the 
mass market. Without such access, CLECs would therefore be impaired from serving this market 
scgmcnt a n d  their ability to develop a critical mass of customers in a given geographic area, would be 
eliminated. As we have previously stated, we have experienced significant inroads by competitors into the 
residential and small business local exchange markets over the last 6 months which is directly attributable 
to lower UNE rates and the availability o f  the UNE-P. Without the platform, these consumers will see 
little or no compctitive alternatives. We again urge the Commission to give the states the discretion we 
need to tailor rules to our marktt and not set mandatory nationwidc rules that cannot possibly account for 
the unique circuinstances in each individual state. 
among other things, the availability of UNC-P in determining that the local market in New Jersey was 
suftic~ently open to allow Verizon-New Jersey to cnter the long distance market. Elimination of UNE-P 
will cause the carefully crafted balance between local and long distance markets to be skewed toward 
Verizon and the other Regional Bell Operating Companies a t  the expense of competitors and consumers.” 

OTHER lNFORMATION 

I also like the notion a 101 of looking at the switch issue from a perspective of 

In addition, this Board and the FCC relied upon, 

Except as otherwise noted, contacts with FCC Commissioners and Staff re-emphasized NARUC 
menibcrs’ commitment to the tasks Congress assibmed to the State commissions and urged the FCC 
representatives not to limit or restrict the tools available to the States in fulfilling their tasks. State 
commissions remain focused on the difficult tasks of promoting facilities-based competition as 
envisioned by the 1996 Telecommunications Act and assuring customers receive better service and more 
choices at  lower prices. States cannot accomplish that important economic policy goal without the 
availability ofeffcctive competitivc entry strategies. 

If you have any questions about this, or any other NARUC filing, pleasc do not hesitate to give 
me a call at  202-898-2207 or iramsay(dnaruc.org. 



Januarv 31, 2003 Letter From bv the New Jersey Board of Public Utilities: 

Honorable Michael K. Powell, Chairman 
Honorable Kathleen Q. Abemalhy 
lionorable Michacl J .  Copps 
llonorable Kevin J .  Martin 
Honorable Jonathan S. Adelstein 
Federal Communications Commission 
445 I 2”’ Street, sw 
Washington, DC 20554 

Dear Chairman Powell: 

This letter is written in support of the issues and concerns raised by members of the House of 
Representatives regarding potential changes under consideration by the Commission with respect to 
competitor’s acccss to the existing telephone network. That correspondence addressed several issues 
including (1) consumer advocates’ concerns that the proposal would lead to higher rates for local 
tclcphonc service; (2) CLEC concerns that proposed changes would curtail their services or be forced out 
of business; (3) long distance carriers’ concerns that Bell Companies would gain a significant advantage 
in providing long distance service; (4) independent Information Service Providers concerns that they 
would be placcd at  a significant competitive disadvantage; (5) state regulators, such as this Board, 
concerns that we would be preempted by FCC regulations and, since we utilized the W E - P  framework 
for assessing sufticicnt local competition to recommend long distance entry by Verizon, the proposed 
changes would undermine local competition: and (6) small business’ concern that they would lose 
competitive alternatives if UNE-P and existing network access rules were eliminated. 

preemption and the potcntial elimination of the UNE-P. We have experienced significant inroads by 
competitors into the residential and small husiness local exchange markets over the last 6 months which is 
dircctly attributable to lower UNE rates and the availability o f  the UNE-P. Without the platform, these 
consumcrs will see little or no competitive alternatives. We again urge the Commission to give the states 
the discretion we need to tailor rules to our markct and not set mandatory nationwide rules that cannot 
possibly account for the unique circumstances in each individual state. In addition, this Board and the 
FCC relied upon, among other things. the availability of UNE-P in determining that the local market in 
New Jersey was sufficiently open to allow Verizon-New Jersey to enter the long distance market. 
Elimination of  UNE-P will cause the carefully crafted balance between local and long distance markets to 
be skewed toward Verizon and the other Regional Bell Operating Companies at the expense of 
competitors and consumers. 

January 24, 2003 letter, to address the concerns of consumers, CLECs, long distance companies, 
independent ISPs, small businesses and statc utility commissions as part of your deliberation of these 
complex public policy issues. Sincerely, 

As we have stated repeatedly in the past several months. we are particularly concerned with state 

In conclusion, we would urge the Commission, as do the members of Congress who authored the 

Jeanne M .  Fox, President 

Frederick F. Butler, Commissioner 

Carol J. Murphy, Commissioner 

Connie 0. Hughes, Commissioner 

Jack Alter, Cominissioner 



Dear Chairman Powell: 

Thank you for continuing our dialogue on the FCC Triennial Review. 

NARUC considers the issues to be addressed in that proceeding to be vital to ensuring 
sustainable, economic competition in the telecommunications industry. This has been an intense 
process and we commend you for your hard work. We believe that, in the Telecommunications 
Act of 1996, Congress intended to establish shared responsibility between the states and the FCC 
for the implementation of the law. In this regard, your leadership in reaching out to the states to 
hear our concerns and suggestions is much appreciated. We are grateful for the willingness of  all 
of the FCC commissioners in working with state commissioners to find a mutually acceptable 
framework to address the availability of unbundled network elements (UNE). 

We would like to offer the enclosed document as a useful summary of much of the 
discussion between state commissioners and the FCC these last two weeks. Some of these 
guiding principles could form the basis for an approach to the UNE issues that we feel would 
encourage competition and further investment in the telecommunications sector. While we 
might agree that the FCC must, in the first instance, determine whether competing carriers are 
“impaired” in the provision of a telecommunication service, we believe that any ruling that 
results in the rcmoval of a UNE used to provide mass market consumer services should not result 
in a flash cut implementation. As you will see in the principles provided herein, we believe that 
a reasonable transition period for the benefit of consumers and carriers alike is critical. We 
acknowledge that there are differences among states in their position. We encourage you to seek 
state input and refer to the individual comments filed by states. 

We hope you find this information useful. Thank you again for giving us the opportunity 
to work through these important issues with you. 

. 
David A. Svanda, NARUC President; 
Michigan Commissioner NARUC Telecommunications Committee 

Commissioner Robert Nelson, Co-Vice Chair, 

Thomas 1. Dunleavy, Co-Vice Chau, 
Telecommunications Committee Stan Wise, NARUC First Vice President; 

Georgia Commissioner 

Marilyn Showalter, NARUC Second Vice 
President; Washington Chairwoman 

Commissioner Lila Jaber, Co-Vice Chair 
NARUC Telecommunications Committee 



UNE Triennial Review: Principles and Standards fur Siute Commissiorrs 

I. FCC ESTABLISHES GENERAL OVERAKCHING PRICIPLES: 

1:CC proide.s generic Ianguu~e in/erpreting the stulutoq MPI.C for iinpairinent upplicable to all 
elenlent.s. 

Suhjecl to u .showing uf the pre.c.ence or uhsencc uf imnpairinewl, l l ie ECC spec$es that ILECs. 
CLE(S.  or a S/ole PUC (sui sponre/nn i1.s uwn tnotiori) can seek 10 add 10 or sublraa froin uny 
pre.suinptive nulionid /is/. Atkdilions muj) be appropriate, e.g., where persislenl "operulioncd 
iiirpitirimnt " i,v.sue.y re.vii$uc<, ufler 1711 eleinenl /ius heen reinoved. 

The ECC' spccr/ie.r that where LI S~u le  '.s grurrulur unalysis resulls in an ileni being rernovedfrom 
ihe li.rt. rhc Slalc ha.7 consitleruble di.screlion to luilor un)i needed tran.silion period lo a.sSure 
.suh.scrihrr ',c conlinuitj ofservice (where i/ appears u CLEC may polenliullj~ be unable lo 
continire uperutions) and provide !lie currirr(s) with an appropriate linzeframe to adjusl 
hu.vines.ve,v us well us deal with uiiy nece.r.sarily diol-1 lerni service adjustnienl shi/i.~. 

FCC ESTABLISHES PRES ll MPTlV E NATION A L L JST: TI. 

Tlw u.\e o f  a pre\uniptiori ullow7 the FCC to betlev nieet the DC Circuit's reyuirenwntfbr a 
grunulur orzti / , : t is und uvoiil litigirtion over ivhelher ihc new "generic slandard "provided is 
inirppropria/e in upplicution ~ a,flaw the court seenicd /ofocur on in its remand order. 

A.  S WTTC H ING 

fi)LARGE HIGH- VOLUhfL CffSTOMb-RS (,snhscrihei.,s tu higli-capacicy voice .tewices) IN 
ZONE I :  FCC, bused on record evidence, e.stuhlislres u presunrplion slating /ha/ access lo 
~rnbundled lucul switching lo .verve [urge high-volunie tustonrers located in rhe Sfute-defined 
"Zone I 

(11) ZONE 3 AND HIGHER: FCC husrtl OII recoi.il evidence, estahlishes a presuinption lhul 
acccss to nnhundled locul .v~i/ching in Zone 3 (and higher for  stute.7 [ha/ have establi.c.hed rnore 
lhun 3 Zone$) should rcniuiir on /he national h i .  

(iii) ZONE 2/1: FCC.find3 /he record incoiiclu.sive whether or not lo require llze provision of 
trnhundlcd local sivilchirigfor all inarkel seguienl.7 iii Zone 2 and in Zone I for  inass inarkel 
CUT toiner,r. 

B. 

(i) FCC.find.s bosed on recoi-tl evirleticc that all olhev i1eiirs should he on 1he lis! a presumption 

need not be provided und .should be reniuved,frotn the nalional list. 

FOK TMNSPORT AND A1.L OTHEK CURRENT UNEs (including Line Sharing) 

/hi l l  i f [ /  fJtht.1- iterl1.Y t-enlain 0 1 1  /he /;.SI. 

111. FCC OlJTLINES GENERAL SCOPE OF STATE GRANULAR INQUIRY:' 

1 As rhc UOCs thcmsclvcs h a w  argued. their costs aiid proccsscs vary f rom state ro state. Consequently. stale 
coniiiiiisions, which arc well cquippcd to deal with varlatlons, and tallor solutions io  the circumstances in ihelr own states. arc 
bcsl suircd to oddrcss economic and olicrational barrlers. The proccss is similar to the detailed fact-findmg and orhcr work o f  thc 
stiltc cotiiiiilsslons in  evd lux ing  DOC appllcauons for authority io ol'fcer In-region intcrLATA scrvices pursuant to Sectlon 271. 



A.  

(i) SbVllY’HiNG ~ LARGE HIGH- VOLUME CUSTOMERS (subscribers lo high-capacily voice 
,sci-vices) IN  LONE I:  Llpoti a/~plica/ion by u CLEC, or on i1.s own motion, the Bare n2u.y cwace a 
w c o d  uiid /rikefinul action I O  rehiri lhepre.vunip/ion in 2.A.(Q. 

(ii) OTHER ACCESS TO SWlTCHiNG AND OTHER ELEMENTS: Upon appliculion bji an ILEC, 
or’ o i l  i1.v r w n  rnolion. /lie Stale tnuy establish u proceeding and create a record IO dererrnine iy 
urzhurded local scvirching .should he rnude uvailahle O r  u puniculur markel. The Srule PSC 
would have //ie/lexihili/y to dererrnine, llirough a fuct-bared evidenlia y proceeding, whal the 
rclevairt geographic awo (rnai-ke/)  us fur  local switcliiizg (or any elenienl), whal cotidilions 
dcleriiiitied wliellier. or ,io/ irrrpuiniierrl e.ri.vled, and IO inuke the ullirnule decision regarding 
rc/eiitiow or elitnina/ioii of uiibuntiliilg i,eqirirenzenls,for die element in question. 

D. 

GENERIC PROCEDURE TO ELIMINATE, ADD, RETAIN ANY UNE: 

2 

GENERIC GUIDELINES FOR ALL lJNES 

(i) FACI’ORS: FCC shoztld e.vlnhli.s/r a rioti-erliuus/ive lis/ of economic (demand and , suppl~~  
elaslicily(s), coiiteshbilil), analyses, err) and operalional, facror,sfor the .srale 
coninii.s.sions to applv in condirctitig rhe inipuirnient analysis required by Seerion 
ZSl(il)(2j. i r  will he very d(/licul/ loprovide generic standards for  ull /he elements. 
SWiTCtiING SPECiFiC LXAMPLES: FCC could use the exlensive record on ways lo 
artal),ze “sivirching ” 10 creale a non-eshausriv l i T /  “of the lype offactorc. ’’ thal S1ate.s 
.should consider in any “elenleiit ’’ utiaIysi.s. 

Economic factors: 
o 
o 

o 
o 
o 
o 
o 
o 
o 

Operational factors: 
o 

(ii) 

Proper geobTaphic market definltion (CO, cluster of Cos, MSA, etc.) 
Proper productiservice market definition (Digital vs. Analog, Large vs. Small 
businessesiKesidentral, etc) 
Number of I.incs in  the Market provisioned by CLEC switches 
Number of CLEC switches in the defined market 
Pricing/availability o f  collocation (physical and virtual) 
Pricingiavailability o f  alkrnativcs to get access to loops other than collocation 
Transport costs, including all variations of EELS 
Loop migration costs, including project mibptions 
Other costs incurred by CLECs in transitioning to existinghew facilities 

Existence of loop provisioning process that enables customers to switch easily and 
quickly between facilities-based carriers without undue service disruption on the 
scale required for mass markets services, e.g., for analog hot-cuts, in the same time as 
I L K  retail POTS provisioning and no performance problems for a set period. 
Establishment of terms, conditions and procedures for implementation of efficient 
loop provisioning - meaning a level or  provisioning that is not necessarily electronic 

o 

Ii IS  important io pcrmit stares thls f lchibi l i ty bccausc o f t he  grcat dcgree o f  variation in markets 2nd submarkets 
2 

bctuccn siaies and across elcmcnts For cxamplc, network drchitecturc varies significantly based on geography and population 
dcnsity. How CLCCs configure nctworks can vary significantly based on entry strategy and business plans. States arc best able, 
rhrough cudenuary hcarmgs. to accommodate these vdriations i f g i vcn  broad guidclines and f lcxibi l i ty i o  address rhe nuances of 
individual markets. An cxample o f i ln  clcmcnt for which a differen! gcographlc arca might be more relevant i s  local transport. In  
ccrlain pans  o f  thc cast coast of Florida, casual evidcncc suggests tha! fiber oprlc transport has bccn deploycd in excess and, in 
ihcory, i s  widely a~jadablc ar low cost. Thls i s  subsantially dtfrcrcnt froln the case of local switching. Given the existencc of 
u i d c  bar ia i~ons in the availablhty between clcmcnis and different nctwork designs that adapi to thcse variations, i t  i s  lmponanl 
that staics bc able to dctermlnc relevant markets and conditions In those markets that significantly influence the availability of 
m y  given clcinent. It IS a h  l ikc ly that migration issues v x y  by statc and rcgion and possibly by nctwork clcmcnt. 



loop provisioning, but still capable of allowing CLECs to transition customers from 
LINE-P to their oum switches either on a project basis, or for a single customer. 
Unbundling of all loop types, where technically feasible 
Resolution of all ILEC-CLEC migration scenarios 
Resolution of customer-affecting matters relating to transition from W E - P  to U N E -  
L, including LNP and 91 1 issues 

o 
o 
o 

Caveats: 

( I )  NARIJC believes that, given the DC Circuit’s opinion, by deferring the granular analysis to the States, 
Ihc FCC actually improves the prospect that any FCC order will survive judicial review. The DC Circuit 
opinion was focused in part i n  how the FCC applied its standard. Ruledguidelines promulgated by the 
FCC would satisfy the granularity requirement because they require the outcome of the process to be 
based on a niorc speclfic g e o p p h i c  and market analysis --even if i t  is the States that apply the FCC 
guidelines to producc specific results. The FCC new rules would recognize that the FCC cannot perform 
the market-specific analysls (at least with all deliberate speed and specificity) and the rulesiguidelines 
would guide the results reachcd by States. The presumption is essentially ofan interim or temporary 
effect. 

(2) NAKUC hclieves the States should make the granular analysis suggested by the D.C. Circuit. During 
recent calls, somc have raised questions as to whether the FCC has to do a “granular analysis” before any 
items currently on thc list can be placed “back on” the national list after the Court’s mandate Issues on 
February 20, 2003: 

As outlined vcry briefly In  a previous NARUC ex parte. notwithstanding the footnote in the 
FCC’s motion to the DC Circuit to cxtend the mandate, NARUC believes that a position that the 
Court meant to vacate all the elements as ofFebruary 20, 2003 on the list is legally suspect. 

But. even assuming argrrendo all the UNEs are vacated, if the FCC chooses not to implement 
NARIJC’s recommendation, and decides, based on a “LTanular analysis” that there is “no 
impairment” with respcct to specific elements and they must come off the list, d l  the FCC 
Coriiirri.c.viorier.c appeal- to belirve diut [lie FCC eusily can e.stahli.ch a glidepalh or lvansilional 
iwechuni.vinfur CLECJ using those irern.7 lo “wansrlion "from their use. 

If the FCC has the authority nceded to establish a transition for such migration for reasons of 
continuity of service, avoiding the further massive disruption that would ensue from a flash cut, 
etc --- the FCC can also establish a transitional period during which time the States could 
dctcrmine (for, e.g., certain Zone I mass market and Zone 2 customers whereNARUC has 
suggested the national record might be inconclusive) whether “impairment” exists. Indeed, some 
have suggested a two or three year transition for one particular element, if there is a finding of 
“no inipairmcnt.” That is more than  an adequate lime for a state “granular analysis” proceeding 
lo proceed to conclusion. This would allow States to make their determinations to affect the 
outcome and would promote stability during the transition period. 



App,pentli* - The " N A R K  Priizcip1e.c '' 

Elements State Regulators Urge as Components of any FCC Order 

(1) NO STATE PREEMPTION: 

Any FCC Order should inake clear no preemption is intended or should be implled -particularly wlth 
rcspect to additions lo the National list imposcd by States. 

(2) PRESIrMPTlVE NATIONAL LIST THAT INCLUDES EXISTING UNE's. 

Any FCC list should, at  a minimum, include a l l  existing itcms. 

(3) STATE CHECK OFF BEFORE A 1INE 1s DE-LISTED . 

Carriers that want to remove an item from thc list must make a factual case before a State commission. 

(4) TIMING OF IMPACT OF STATE DECISION. 

Any challenged UNE stays on the required list until State commission makes contrary finding 

(5) CALICUS WITH STATES NECESSARY PREREQIJTSITE. 

FCC should caucus with State commissions extensively before promulgating the "necessary and impair" 
standard used to evaluate if a UNE should be available. 

(6) STATE AUTHORITY TO ADD UNEs CONFIRMED. 

FCC should confirm its previous ruling that States RETAIN the right to add to the national list after 
hearing based on State and Fedcral law. 
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E i r r u t i v c  I ) i r cc to r  Public Utility Commission of Texas 
~ -. 

February 6, 2003 

Chaimian Michael K. Powell 
Commissioner Kevin J .  Martin 
Commissioner Kathleen Q. Abemathy 
Commissioner Michael J .  Copps 
Commissioner Jonathon S. Adelstein 
Federal Communications Commission 
445 12th Street S W  
Washington, DC 20554 

Re: Review of ihe Section 251 Unburidling Ohligafions of Incumbent Local Exchange 
Curriers, Nolice of Proposed Rulemaking, CC Docket No. 01-338 (rel. Dec. 20, 2001). 

Dear Commissioners: 

As the discussion between and among the states and the FCC on the appropriate 
regulatory paradigm for unbundled network elements comes to an end, 1 would like to thank 
you for being mindful of the important role that states have played in creating a competitive 
telcconimunications market. 1 would also like to emphasize the critical importance the states 
play in conducting the “granular analysis” in individual telecommunications markets required 
by the United States Court of Appeals for the D.C. Circuit in the USTA decision.’ 

As you are undoubtedly aware, this Commission has invested enormous resources to 
ensure that the competitive framework in Texas has the proper balance between and among all 
the relevant stakeholders. The Texas Commission worked with southwestern Bell (SBC) and 
the competitive carriers for a full two years before granting SBC’s Section 271 application, and 
we worked closely with your Commission throughout that process. Because of the critical 
imporiance of the UNE issues, last year, thc Commissioners presided as Arbitrators over a 
hearing pursuant to Section 252 of the federal Telecommunications Act to determine whether 
CLECs were impaired without access to unbundled local switching. The Commission found 
“that CLECs are impaired in Texas without access to local switching as an unbundled network 
element."' This impairment was found in “all zones” throughout the State, including urban 

011ii1~11 Srules Telrcom As.rociolion 1’. Federal Conimunicarkmr Commission, 290 F.3d 4 15 (D.C. Cir. 2002). 
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zones. The Commission found “compelling the evidence that UNE-P is the only viable market 
entry mechanism that  readily scales to varying sizcd cxchanges to serve the mass market, while 
minimising capital outlays and permitting a CLEC to gain a foothold.”’ Under our own state 
statute, the Comniission also found “that thcrc is competitive merit and i t  is in the public 
interest to make local switching available on an unbundled basis.” As stated in the 
Commission’s arbitration award: 

[Tlhe Arbitrators independently find that CLECs would be impaired in zones 1, 2, 
and 3 in Texas iflocal switching were not available as a UNE. Therefore, even if 
in its Triennial U N E  Review proceeding the FCC were to remove local switching 
from thc national list, or create a new exception standard, the Arbitrators 
nonetheless find that  on this specific factual record CLECs in Texas would be 
impaircd without the availability of local switching on an unbundled b a s k 4  

111 reaching this conclusion, thc Commission “considered the evidence in light of each of 
the factors specified in 47 C.F.R. $ 51.31 7: cost; timeliness; ubiquity; impact on network 
operations; rapid introduction of facilities; facilities-based competition; investment and 
innovation; certainty to requesting carriers regarding availability; administrative 
practicality; and reduced regula t i~n .”~  For instance, the record showed that elimination 
o f  ULS creates additional transactions costs for every line. The evidence showed that the 
non-rccurring cost to migrate a single analog loop to a CLEC’s collocation cage in Texas 
is $24.52, while thc cost to migrate an existing loopiport combination is $2.56, or 
approximately 90 pcrcent less. This differential does not include any of the additional 
costs of the collocation, the hackhaul or the switching incurred by the CLEC.” 

The Commission also found the availability o f  the switch was especially critical 
for the dcvclopnient of residential and small busincss competition throughout Texas. The 
evidence revealed that as the central offices became less dense, the percentage of 
customers served via UNE-P increased.’ In the top 50 cnd offices in Texas, only 8 
percent of the customers are served via UNE-P, while in the 67 least dense offices, 21 
pcrcent are served via UNE-P.8 For states with predominantly rural demographics, like 
Texas, UNE-P is a critical cnlry strategy. 

Although opponents of UNE-P argue that its availability diminishes investment 
in facilitics, the FCC’s own data shows that W E - P  has not deterred facilities based 
deployment, but rather use of resale. In its Locul Telephotie Compelition Report, FCC 
data shows that in December 1999, CLECs served 33 percent oftheir customers over 
thcir own facilities. By contrast, CLECs servcd 43 percent of their customer through 
resalc of the ILEC facilities and 24 percent of their customers through the purchase of 
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unbundlcd network elcments. In thc FCC’s most recent data, June of 2002, CLECs 
servcd 29 percent of their customers over thcir own facilities. By contrast, CLECs served 
21 percent of their customer through resale of the ILEC facilities and 51 percent of their 
customers through the purchase of unbundled network elements. As these figures 
illustrate, although the usc o f  unbundled network elements has increased dramatically, 
that increase has had a nominal effect on deployment of facilities. Instead, i t  predictably 
reduced lhe number of CLEC customers served via rcsale. The FCC released Texas- 
specific data regarding the mode cntry beginning with December 2001 data. In the six 
inonth period betwccii December 2001 and June 2002, CLECs transitioned from resale to 
UNEs, but facilities-based deployment was unaffected.’ 

I would caution the FCC against usurping the states’ role or adopting any 
approach that would lcssen the substantial, important role that the states have played 
since the enactment of the fedcral Telecommunications Act of 1996. The D.C. Circuit 
was critical of a ‘‘uniform national rule” that applies in  every geographic market and 
customcr class, “without regard to the state of competitive impairment in any particular 
markel.”’” Thc states are i n  the best position to make impairment decisions on a state and 
region wide basis. 

I look forward to continuing the partnership belwecn the FCC and the states that 
has allowed the competitive marketplace lo evolve. 

Sincerely, 

Rcbecca Klein 
Chairman 

cc: Commissioner Brett A .  Perlman 
Commissioner Julie Caruthers Parsley 

’ FCC data shows thai in  December 200 I. Texas CLECs served 19 percent of their customers over their own 
facilities. By contrast, CLECs served 14 perccnt of rhcir customer through resale of the lLEC facilirier and 67 
perccnr oflheir cuslomers through the ptucliasc of unhundled Iietwork elements. In the FCC’s most recent data, 
June of 2002, Texas CLCCs served 19 percent of their customers over their own facilities. By contrast, CLECs 
served 10 percent of their customers through resalc of the ILEC facilities and 7 I percent of theii. customers 
throush the purchase of unbundled network elements. Once again, the increase had no effect on the deploynient 
of facilitirc .. 
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